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6i2 MICHIGAN LAW REVIEW 

Waters — Appropriation for Irrigation — Rights of Riparian Owners. — 
This action was first instituted by the plaintiff, Hough, and another to 
restrain defendant. Porter, from interfering with the flow of water in a 
creek to which the land of plaintiff. Hough, is riparian. Defendant, Porter, 
claimed his interference was of right, on the ground of prior appropriation. 
Held, the desert land act (U. S. Comp. St. 1901, p. 1548) abrogated the 
modified doctrine of riparian rights as to public lands entered since its enact- 
ment, and allows the person who first appropriates and diverts water for use 
in irrigation, manufacturing, or mining the better right to use the water for 
those purposes. Hough et al. v. Porter et al. (1909), — Ore. — , 98 Pac. 1083. 

For a long time the far western states have discarded the riparian rights 
theory as inapplicable to western conditions. However, many of these states 
have hesitated to leap from the common law rule, — that every riparian owner 
is entitled to the natural flow, undiminished in quantity and without deteri- 
oration in quality, of the stream to which his land is riparian, — ^to the rule 
born of the necessities of the Californian miner, — that he who first appro- 
priates, diverts, and puts the waters of a running stream to a reasonable use 
thus acquires the prior and exclusive right to such use. Oregon has been one 
of the states that has taken the middle ground and stood for the so-called 
modified doctrine of riparian rights. Low v. Schaffer, 24 Ore. 239; Coffman 
V. Robbins, 8 Ore. 278. The principal case, while! based upon the acts of 
Congress of 1866 and 1877 (U. S. Comp. St. 1901, p. 1437 and p. 1548), and 
strictly applicable only to public lands acquired since 1877, shows that 
Congress has seen fit to overlook the doctrine of modified riparian rights 
and adopt the prior appropriation theory. The water rights of over fifty 
persons were involved in the principal case. Commissioner King in 95 Pac. 
732, when the case first appeared before the supreme court, intimated that if 
the distribution of water in this instance had to be made under the modified 
riparian rights theory it would present a serious task. The two theories, that 
of riparian rights and that of prior appropriation, seem to be diametrically 
opposed. The principal case appears to be a step towards the adoption of 
the strict rule of prior appropriation. 

Wills — Testamentary Capacity — Monomania. — For twenty or twenty- 
five years prior to his death testator was an enthusiastic follower of Swed- 
enborg, spending much of his time and money in advocacy of Sweden- 
borgian thought and the dissemination and distribution of the tracts and 
writings of Emanuel Swedenborg. The evidence showed that the Sweden- 
borgian dogmas dominated the testator's mind and thought, intruded them- 
selves into his business and social relations and for twenty years prior to 
his decease it was impossible for him to engage in conversation without inter- 
mingling the teachings and tenets of Swendenborg. He would accost people 
on the street, in the stores, at his office, and in his home, strangers and 
acquaintances alike, "young and old, those of high and lowly station," and 
urge upon them the acceptance of his views as long as he could get a hear- 
ing. He would call upon his own skilled employees during working hours, 
request them to suspend their work and give him a hearing for two or three 
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hours at a time. He would follow the members of his family up and down 
stairs and into the yard with his entreaties when they sought to avoid him; 
would give to the younger members of his household sums of money to read 
certain tracts and books written by Swedenborg. He pursued the same 
course with visitors and guests in his home and business callers at his office. 
H« claimed he could and did communicate with the departed, that he had 
power to visit the planets, and did visit them, and had friends and acquaint- 
ances on Mars, Jupiter and Saturn; said he often went to Mars and that 
Saturn, it was revealed to him, was to be his fu^re home and that he would 
run a stone quarry there ; said he had been all through heaven and hell, 
and knew what was going on in both places; claimed he had visions and 
revelations and that he had had a revelation to make this purported will in 
the way he did, and that it was a sacred document and must not be altered. 
He abandoned drilling for gas on his property because, he said, he had a 
revelation that there was no gas under the land. Testator owned a stone 
quarry, the real value of which was about $12,000, whereas he often asserted 
that it was worth one or more millions, and he made and gave to his son a 
written statement of the possibilities of this quarry (fully set out in the 
opinion), which statement abounded in all sorts of fanciful assertions. The 
will and codicil occupied twenty-one pages of the record, although it provided 
for but five beneficiaries, his widow, his three children, and his church. It 
was, the court said, prolix, indefinite, and often uncertain. He failed to 
mention by name one daughter, a young lady at home when the will was 
executed, and gave no immediate estate to either; providing only that his 
widow should give one thousand dollars to them six months after marriage, 
which with an equal share with their brother in the possible remainder of 
certain property after the extinction of their mother's life estate constituted 
his sole gift to his daughters. His only son was given a mere life estate in 
his stone quarry and that burdened with the duty of reporting each year on 
the profits thereof and paying a tenth of such income to the church. To his 
widow he gave his homestead property, valued at $5,000, in fee, and the life 
estate above referred to in a small residue. The entire estate was valued in 
excess of $35,000, but aside from the meager provisions for his family all 
was given to the Swedenborgian church. The daughters bring this suit 
to prevent probate of the purported will, alleging that decedent was of 
unsound mind on the subject of the Swedenborgian religion, and that when 
the pretended will was executed he was guided therein by what he imagined 
was a revelation, and that such writing was the direct result of such delu- 
sion and imaginary revelation. Held, that probate should be denied. 
McReynolds et al v. Smith et al., (1909), — Ind. — , 86 N. E. 1009. 

Testamentary incapacity is a popular and oft successful weapon with which 
dissatisfied or neglected heirs and kinsmen attack a purported will. While 
the books abound in all sorts of interesting cases involving insane delusions 
as aflfecting testamentary capacity, few recent cases present a more novel 
situation than the principal case. As an example of monomania so touching 
the subject matter of the will as to irtvalidate it as such, this case is of 
undoubted value. Indeed the whole question of testamentary capacity is 
more or less involved. The case would serve to illustrate a situation where 
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the testator had no general knowledge of the value or extent of his estate, or 
no appreciation of who were his wife and children, as well as where the 
testator lacked sufficient mind and memory to understand the contents of 
his will and the business in which he was engaged, and to keep all this in 
mind long enough to have the instrument properly drawn and executed. It 
might illustrate, too, the rather frequent condition where a testator had no 
mind or memory sufficient to understand the ordinary business affairs of 
life. The interesting point involved, however, is the effect of the religious 
belief testator held upon the instrument purporting to be his will. Where 
mental derangement is manifest there will always be found some discord in 
the decisions of the courts. Each case must necessarily stand alone, and 
there cannot be said to be an infallible test by which a correct conclusion 
may always be reached. There is undoubtedly a degree of extravagance in 
conduct and belief so extreme as to be unaccounted for on any other ground 
than insanity, and the instant case serves to present such extreme mani- 
festations of unusual thought, conduct and belief as to warrant no other 
rational conclusion than that testator was insane upon religion. Monomania 
does not necessarily invalidate a will, but when it pertains to the property, 
the beneficiaries, or those who would succeed to the property if there were 
no will, the writing must be set aside. Rood, Wills, § 135 and note, where 
cases of monomania not destructive of testamentary capacity are collected. 
The testator's delusions in the principal case obviously affected all three of 
these, his property, the beneficiaries, and those who would take in the 
absence of a will. The Court refers to but few authorities in support of its 
findings, a fact which should in nowise impeach the wisdom of the decision 
reached. Mr. Rood presents an excellent statement of the subject of deranged 
mental action as affecting testamentary capacity in his work on Wills, §§ 115- 
137, where the leading cases up to 1904 are reviewed. There are extended 
notes on the subject of insane delusions in 63 Am. St. Rep. 80-108; 37 L. 
R. A. 261-283; S Probate Rep. Ann. 224-228'. For cases similar to the prin- 
cipal case, and in accord with it, where wills were set aside because of a 
delusion that th* Lord and a deceased hijsband had commanded the testa- 
tor and testatrix respectively to make the wills in question and directing 
the disposition to be made thereby, see Taylor v. Trich, 165 Pa. 586, 30 Atl. 
1053, 44 Am. St. Rep. 679; Robinson v. Adams, 62 Me. 369, RedFiELD Cas. 367. 

Wills — Validity of Gifts — Statutory Construction. — Testator died in 
1881, leaving him surviving a wife, who died in 1883, and a son, who died in 
1905. The estate consisted of personalty, which, after allowing for shrinkage 
and deducting debts, expenses, specific legacies and commissions, amounted 
to something over $80,000. After the said specific legacies the residue was 
given to his said wife and son to enjoy the use and income thereof for their 
joint lives and the life of the survivor of them. Upon the deaths of his 
wife and his son without descendants (and the son died without descendants) 
the said residue was given to the trustees of a university to be held in 
perpetuity for certain specified purposes. A statute of New York (Laws of 
i860, p. 607, Chap. 360) provides that "no person having a * * wife, 
child * * , shall, by his * * last will and testament, devise or bequeath 



